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ar  Order-ln-Appeal  Nos.  AHIvl-EXCUS-003-APP-02  to  04/2021 -22

21 -04-2021 ail zwi zfl atTa  Date of Issue  o> I 66 I 9-a 9 \

E3TTIr  (3Tfta)  ap qTffa

5hri.  Akhilesh  Kumar,  Commlssioner  (Appeals)

if Order-in-Original  No   17tol9/C.EX./Ref./AC/2019  dated  03.03.2020  issued  by

oner,  Central  GST,  Division-Kalol,  Gandhinagar

i qu  qi]T  Name  & Address of the Appellant /  Respondent

I  Packers  Private  Limited(Unit-5),  Plot No.  95/3,  Shed  No.  8/3,  Trimul  Estate,
Village-l{hatraj,  Tal:Kalol,  Distt.-Gandhinagar

37ife  3TTin  ri  3Twh  37I)7a  a5¥aT  €  al  qF  EiT  GTTch  t6  wl%  HQ7TRe7fa  ira  qi]Tv  TTT  i]eFT  chum  al

xp  q5ir flq5ffl  a I

aggrieved  by  this  Order-ln-Appeal  lssued   under  the  Central   Excise  Act   1944,may

lsion  application,  as  the  one  may  be  against  sijch  order,  to  the  appropriate  authority

[o  Government of India  :

i  3TRrfin.   igg4   ift  enTT  3Tan  ffi  rut?  TTT  nd  -c6  in  i  gFfrtRT  elTTT  tch  Eq-€mT   ds  qelTi  qtngzF

ir]  rfu,  iiTi!tT  FTZFTz,  faFT  F¥L12t,  iTui{q  fa.mT,     arch  qf3rPl,  d\aF  au  iTa=i.  fl{ra   FTrf,  ]±  fan

)plication  lies  to  the  Under  Secretary,  to  the  Govt   of  India,  Revision  AppHcatlon  Unlt

Department  of  Revenue,  4`h  Floor,  Jeevan  Deep  Building,   Parliament  Street,  New

er  Section  35EE  of the  CEA  1944  in  respect  of the  followmg  case.  governed  by  first

)n  (1)  of  Section-35  ibid  :

F}  a}   ind   ft  ffl   an   at  a5TRIri  ti   fan  Tu6rTrR  IT   3Tiq   tFTwh   fi   frT   fa7di     tiultliH{   `t)   .{;{]\

q  rri  i,  qT  fan  .Tu€T7TTT  FT  iTu€TT  ii  qT±  FTF  en  tFTcaTi  Tl  an  ffrfl  +Tu€iiTR  i  a  FTd  #  qfin  d>

of goods  where  the  loss  occur  ln  transit from  a  factory  to  a  warehouse  or to

om  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  ln  a
age whether  in  a  fac(ory  or in  a  warehouse,

)ate  of  duty  of  excise  on  goods  exported  to  any  country  or  territory  outside  India  of

al   used   in   the   manufacture   of  the   goods  which   are   exported   to   any   country   or

far  fin  tTRiT  z}  TTE{  (fro  zrT  Tar  ch)  firrf a  firm  iTZIT  FTt7  €\ I
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of  rebate  of  duty  of exclse  on  goods  exported  to  any  country  or  terrltory  outslde  lndla  of

sable  materlal  used  in  the  manufacture  of  the  goods  which  are  exported  to  any  country

ory  outside  India

"  griTFT  tr  fin  FT-{a  -c6  aTF{  (fro  IT  iFT]  a})  (fro  fSFT  TrqT  7TrH  E\T I

of goods  exported  outside  lndla  export  to  Nepal  or  Bhutan,  wlthout  payment  of duty

rfu  ¢fflTFT  gas  Ei  TT5T]  a;  raTv  wl  ap  tife  fflH  q5i  TT€  a  3itT  va  3TTin  ch  gill  gTIT  qu  fin  zB
3ngqu,  3rfra  tS  ETIT  qTRff  al  rmq  qT  ar  aii=  *  faifl  3Ttrm  (T2)   1998  €TT{T  log  =i7T  fiiIqfi  fgiv    TTT  a  I

f  any  duty  allowed  to  be  utllized  towards  payment  of  excise  duty  on  final  products  under

vlsions   of  thls  Act   c)r  the   Rules   made   there   under   anc!   such   order   ls   passed   by   the

sloner  (Appeals)  on  or  after,  the  date  appolnted  under  Sec  109  of  the  Flnance  (No  2)

8

HtH  (3Ttfrd)  ffaFTan,  2Ooi  t6  fir  9  a  3tdrd  faafiftE  qqF  ut3qr  TT-i\  i  ti  5tfiai  i,  ira  3TTdr  t}
rna fas a ffi FTH zS `ftFT 7F-3TTin FT 3Tfro 3Tfu di a-a ffl -ci  FTq rfu 3nirtfi  faiFT rut

iTT2T  ETi]T  E   ffl    Tan  ti  3Trfu  Era  35-€    i  fatrfRIT  th  t}  ETTtTr]  a  t]qu  t5  "eT  a3TT{-6  ETI-diri

ve  application  shall  be  made  ln  dupllcate  in   Form   No    EA-8  as  speclfled  under  Rule,   9

ral   Excise   (Appeals)   Rules,   2001   within   3   months   from   the   date   on   which   the   order

to  be  appealed  against  is  communicated  and  shall  be  accclmpanied  by  two  copies  each

10  and   Order-ln-Appeal    lt  should   also   be   accompanied   by  a   copy  of  TR-6   Challan

ing  payment  of prescribed  fee  as  prescribed  under  Section  35-EE  of CEA,1944,    under

ead  of Account

a  flTe7  ca  HFTTT  itFF  vtF  tITa  wi  IT  wh  q5i]  a  al  iiwi  200/-TFtu  griTTT  EFl  tlTT  3ir  cFTEi

VZF  ira a  ifflTiTr  a  al  iooo/-    aft  tiro  griTFT  rfu  eni{

islon  applicatlon  shall  be  accompanied  by  a  fee  of  Rs  200/-  where  the  amount  Involved

s  One  Lac or less  and  Rs  1,000/-where the  amount  Involved  ls  more than  Rupees One

gas Tzi atm5T 3Ttfran iqrFrfatm t} rfe 3Tfa-

in,  Excise,  &  Service  Tax Appellate  Tribunal.

3Tfrm,   2Oi7  a  €ITiT   112   a  3Ti]TFFT-

ection  112  of CGST  act  2017  an  appeal  lies  to  .-

ufae  2  (1)  tF  *  rmv  3TIrTv  a>  3TffliIT  @  3Tife,  3Trm  t}  FTha  *  th  gas,  an

TtJ tw  3Trm  fflTqTffro  (G±)  qi5i  tTRFT  EN  ffl,  `fli3TTapTtr  *  2nd  aim,

3iHiaT  ,fitTtJtiTJT{,3i 6tiGiqic  -38ooo4

est  regional  bench  of  Customs,  Excise  &  Servlce  Tax  Appellate  Trlbunal  (CESTAT)  at

Bahumali   Bhawan,Asarwa,Girdhar   Nagar,   Ahmedabad      380004    in   case   of  appeals
n  as  mentioned  in  para-2(I)  (a)  above.

eal  to  the  Appellate  Tribunal  shall  be  filed   in  quadruplicate  in  form   EA-3  as  prescnbed

ule  6  of  Central   Excise(Appeal)   Rules,   2001   and   shall   be  accompanled   agalnst  (one

least  should  be  accompanied  by  a  fee  of Rs  1,000/-,  Rs  5,000/-and  Rs  10.000/-where
of  duty  /  penalty  /  demand  /  refund  is  upto  5  Lac,   5  Lac  to  50  Lac  and  above  50  Lac

ely  in  the  form   of  crossed  bank  draft  in  favour  of  Asstt.   Reglstar  of  a   branch   of  any

public sector bank of the  place  where the  bench  of any  nominate  public  sector  bank  of
where  the  bench  of the  Tribunal  is  situated.
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ln  case  of the  order  covers  a  number  of  order-in-Original,  fee  for  each  010   should  be  paid  in

the  aforesaid  manner  not  withstandlng  the  fact  that  the  one  appeal  to  the  Appellant  Trlbunal  or

the  one  applicatlon  to  the  Central  Govt.  As  the  case  may  be,   is  fllled  to  avold  scrlptoria  work  lf

excising  Rs.1   Iacs  fee  of  Rs.100/-for  each.

iETqTan  qt$  3Tfrm  1970  Tan  TrRTtfaiT  ail  3T5q{a-1   t}  jTfiTfiT  fiFTiRtT  fan  `ay±qT{  i3tRT  3TTtTFT  an

iF  3rfu veTTfae  fife wlun z}  3TTtw  a vi  qds  qfr vip  ;rri}  t7T fi 6 50  qri  qFT  qTent]q  gas
fir an dr FTRi I

One   copy   of   appllcatlon   or   0  I  0    as   the   case   may   be,   and   the   order   of  the   adjournment

authorlty  shall    a  court  fee  stamp  of  Rs  6  50  paise  as  prescnbed  under  scheduled~I  Item  of  the

court fee Act,  1975  as  amended.

ET 3in rfu  FFTch zfr fin tFv=t rd  fan ffil 3fr¥ th eanT 3"vifa fin rmT € d\ th gr,
tffl  i3tqTFT  ¥ffi  qu  tiTTFT  3TTrm  ffli]T[atFTTT  (edtafa)  fin,  1982  a  f=rfir  3 I

Attentlon  in  Invited  to  the  rules  covermg  these  and  other  related  matter contended  ln  the

Customs,  Excise  &  Service  Tax Appellate  Trlbunal  (Procedure)  Rules,1982.

th gr, an siFTFT gffi qu fro-{ 3rftat ± Lfife), S pia ch]ial a T]iFii a
fa in (Demand)  qu    a3 (penalt.\')  ffl  iot%, qa aflT  aiTFT  3Tfan a I Ir;TfiT,  3TfQiFFT i? FT  H.

rfe en    8    I(Sectlon   35  F  of the  Central  Exclse Act,1944,  Section  83  &  Sectlon  86  of the  Finance Act,
1994)

RE3imrQ.ras3itdrai{*3rrfe.Qrfutr"aptr#arJr"(ijui\i>clmlHii`ti)-

(x)           (sectn`On) dr 1 iD a7 aEZT fathRiT nfen:
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qTi¥a7]T'ma3rrfu'*pii}*GT"flgmaT#,3rdtH'tlFat;Tird*finr`:{:+Qr*anfdr7TqT%
For  an   appeal  to   be  filed   before  the   CESTAT,10%   of  the   Duty  &   Penalty  conflrmed   by  the

Appellate  Commissioner would  have  to  be  pre-deposited,  provided  that  the  pre-deposit  amount

shall  not  exceed  Rs  10  Crores   lt  may  be  noted  that  the  pre-deposlt  is  a  mandatory  condltion  for

flllng  appeal  before  CESTAT  (Section  35  C  (2A)  and  35  F  of the  Central  Exclse Act,1944,  Section  83

&  Sectlon  86  of the  Finance Act,  1994)

Under Central  Excise  and  Service  Tax,  "Duty  demanded"  shall  Include

(lxx)        amountdetermined  undersection  11   D;
(lxxi)      amount of erroneous  cenvat  credit taken,
(Ixxil)     amoiint  payable  under  Rule  6  of the  Cenvat  Credit  Rules

3TTa`r  *  rfu  3TtriT  FTffu  *  HHer  F5¥  Q.r55  37t7aT  a.rFT  ar  jug  fafflfaa  a  al  err  faFT  7Tv  Q®Ti5

¥7TErFT vT  3ir  aETu aTaiT  au5  farfu a aa  aug a;  loo;O g7ii"  pT  a  aT ran  *i

ln  view  of above,  an  appeal  against  this  order  shall  lie  before  the  Tribunal  on  payment  of  10%  of

y  demanded  where  duty  or  duty  and  penalty  are  ln  dlspute,  or  penalty,  where  penalty  alone  is  in

Any  person  aggrieved  by  an  Order-ln-Appeal  issued  under the  Central  Gc)ods  and  Servlces
t,2017/Integrated  Goods  and  Servlces  Tax Act,2017/  Goods  and  SeMces  Tax(Compensation  to
Act,2017,may  file  an  appeal  before  the  appellate  tribunal  whenever  lt  is  constituted  within  three

from  the  president  or the  state  president enter office
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ORDER-IN-APPEAL

his  order  arises  out  of three  separate  appeals  viz.  (i)  an  appeal

after  referred   to  as  `appeal-1')   filed   by   M/s.   Zest  Packers

d.    (Unit-5),    plot    No,    95/3,    Shed    No.    8/3,    Trimul    Estate,

Khatraj,    Tal:Kalol,    Distt.-Gandhinagar    having    Central    Excise

No.     AAACZ4200CEM005-(hereinafter     referred     to     as

nt-I')    against    Order    in    Original    No.     17/C.Ex./Ref./AC/2019

3.03.2020  (hereinafter  referred  to  as  `fhe  /.mpL/gnec/  order-I)

by  the  Assistant  Commissioner,  Central  GST&  Excise,  Division-

Commissionerate-Gandhinagar   (hereinafter   referred   to   as  `fhe

af/.ng   author/.ty|    (ii)   an   appeal    (hereinafter   referred   to   as

filed   by   M/s.   Zest   Packers   Pvt.   Ltd.   (unit-8),   Plot   No.

ned   No.   8/4,   Trimul   Estate,   Village-Khatraj,   Tal-Kalol,   Distt.-

nagar           having            Central            Excise            Registration            No.

4200CEM008   (hereinafter   referred   to   as   `appe//ar7f-2')   against

Original      No.      18/C.Ex./Ref./AC/2019     dated      03.03.2020

after   referred   to   as   `the   /.rr7pugnec/   order-2|   passed   by   the

ating   authority  and   (iii)   an   appeal   (hereinafter   referred   to  as

filed   by   M/s.   Zest   Packers   Pvt.   Ltd.   (unit-7),   Plot   No.

hed  No.   B/4-A,  Trimul  Estate,  Village-Khatraj,  Tal~Kalol,   Distt.-

nagar           having           Central           Excise           Registration           No.

4200CEM007   (hereinafter  referred   to   as  `appe//ant-3')   against

in      Original      No.      19/C.Ex./Ref./AC/2019      dated      03.03.2020

after   referred   to   as   `£he   ;.mpugnec}   order-3')   passed   by   the

ating  authority.

n  all  the  abovementioned  three  (3  Nos.)  appeals,  it  is  observed

e  facts  of  the  case  and  grounds  on   which   refund   claims  were

y    the     respective    appellant    as    well     as    rejection     by    the

ating    authority    were    the    same.    Accordingly,    all    the    three

have  been  taken   up  for  consideration   under  common  appeal

clings.

acts  of the  case,  in  brief,  are  that  the  appellants  were  engaged

manufacture   of  pouch   packing   from   bulk   Chewing  Tobacco   as

Jarda   Scented   Tobacco   and   discharging   their   Central   Excise

Page 4 of 17



GAPPL/COM/CEXP/209 to  211/2020-21

duty    under   Section    3A   of   the    Central    Excise   Act,    1944    readwith

Chewing    Tobacco    and    Unmanufactured    Tobacco    Packing    Machines

(Capacity   Determination   &  Collection   of  Duty)   Rules,   2010   made  vide

Notification   No.   18/2010-CE   (NT)   dated   13.04.2010  and   were  holding

separate    Central    Excise    Registration    Nos.    as    mentioned    in    para,1

above.

2.1      The    appellants    have    filed    separate    refund    claims    with    the'

adjudicating   authority   for   claiming    refund   of   the   unutilized   balance

lying    in    their    respective    RG-23A    Pt.    11    as    on    October,    2019,    as

mentioned  below:

(Amount  in  Rs.
Addl.DutySurcharge N.C.C.D Edu.  Cess S.H.E.  Cess43455 TotalAmount

Appellant-i 19622263720 327038 86904 653619

Ae ant-2 52857 0 0 116577

Appe„ant-3 87975 72414 124844 62420 347653

®

2.2      The    refund    claims    filed    by   the   Appellant-1,    Appellant-2    and

Appellant-3,  as  mentioned  in  the  table  in  para-2.1,  have  been  rejected

by  the  adjudicating  authority  vide  impugned  order-1,  impugned  order-

2    and    impugned    order-3    respectively,    on    the    grounds    that   ``the

appellants   have   carried   forwarded   the   unutHized   balance   of  credit  of

Additional  Duty  Surcharge  in  their TRAN-1  and  in  terms  of the  proviso

to  Section   142  (3)  of  the  CGST  Act,   2017,  no  refund  shall   be  allowed

of any  amount  of  CENVAT  credit  where  the  balance  of the  said  amount

as on  the  appointed  day  has  been  carried  forward  under this Act."

3.          Being  aggrieved  with  the  impugned  order-1,  impugned  order-2  &

impugned  order-3  passed  by  the  ad].udicating  authority,  the  appellant-

1,  appellant-2  and  appellant-3  have  preferred  an  appeal  as  mentioned

in  above  para-1  on  the  grounds  reproduced  below:

(i)      As   per  the   provisions   of   Rule   3   (1)   of  the   Cenvat   Credit

Rules,    2004    prevailing    as    on    01-07-2017    (upto    29-03-

2018)      I.e.      date     on-   which     the      budget     of     2018-19

(pronounced      on      lst      February,      2018)      assented      on

29.03.2018,   the  Additional   duty  surcharge,   N.C.C.D,   Edu.

Cess  and   S.H.E.   Cess  were   defined   as  Cenvat  Credit  and

therefore,  such  unutilized  amounts  lying  in  balance  (as  on

Page 5  of 17



30.06.2017)    were    taken/carried    forward    as    transitional

credit  in  TRAN-1  on  27-12-2017.

(ii)     However,   in   terms   of   the   Explanation   3   inserted   (w.e.f.

1.07.2017)   through   Budget   of  year   2018-19   (pronounced

on   lst   February,   2018)   in   Section   140  of  CGST  Act,   2017,

the  above   duties   (the  Additlonal   duty   surcharge,   N.C.C.D,

Edu.  Cess  and  S.H.E.  Cess)  were  not  consldered  as  eligible

CENVAT  Credit   and   hence,   such   amount   Initially  taken   as

transitional    credlt   in   TRAN-1   was   reversed/debited   from

the  Electronic  Credit  Ledger  in  the  month  of  March,  2019.

Further,      as     they     were     still      holding      Central      Excise

registration   under  Central   Excise  Act,   the   reversed   credit

was   again   taken   in   their   RG   23-A   Pt.II   in   the   month   of

October,     2019     which     was     lying     as     unutilized     closing

balance  as  on  30.10.2019.

(ill)   The  provisions  of  Second   Proviso  to  Section   142  (3)  of  the

CGST   Act,   2017   are   not   applicable   to   the   facts   of   their

case.    It    is    very    much    apparent    from    the    facts    and

documents   that   once   the   carry   forward   of   CENVAT   has

been     reversed     by    them     on     account    of    insertion     of

Explanation    (3)    to    Section    140    of   the    CGST   Act   with

retrospective  effect from  01.07.2017,  the  contention  of the

adjudicating   authority  that  the   amount  of  CENVAT  Credit

had   been   carried   forwarded   and   accordingly   rejected   the

refund   referring   to   Second   Proviso   to   Section   142   (3)   of

the  said  act  is  not  correct.

(.iv)   Once  an  act.Ion   is  reversed,   it  means  that  such  action   had

not  taken  place.  Accordingly,  once  the  transfer  of  CENVAT

Credit  has  been  reversed,  it.means  legally  that the  amount

of  CENVAT  has  not  been  carried  forward   under  the  CGST

Act.

(v)    Different   benches   of  the  Tribunal   held   that   where   lawful

Cenvat  Credit  accumulated   in  the  accounts  of  an  assesse

becomes  unutilizable  due  to  closure  of  the  factory  or  that

the  factory  was  shifted  to  another  area  which  was  exempt

from   payment  of  duty,   refund   of  such   credit  valid   earned

could       be      granted      in      cash.      The      following      judicial
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pronouncements  have  been  relied  upon  in  support  of  their

contention.

>        CCE,   Hyderabad  Vs.  Apex  Drugs  &  Intermediates  Ltd.
[2014  (314)  ELT  729  (Tri.   Mum)]

>        Leo  oils  &  Lubricants  vs.   CCE,   Chennai-I   [2016  (343)
ELT  1105  (Tri.  Che.)]

>        Bangalore  cables  p.  Ltd.  Vs.  CCE,  Bangalore-III  [2017
(347)  ELT  100  (Tri.  Bang)]

(vi)       Hon'ble   High   Court:s  in  the  following   cases,   also  held   t:hat

where    the    credit    becomes    un-utilizable    due    to    some

reason  like  stoppage  of  factory,  it  can  be  granted  by  cash

as   there   is   no   provision   in   the   central   excise   law   which

prohibits  such  credit.

I        Commr.   of   C,   CE   &   ST,   Hyd.-IV   Vs.   Apex   Drugs   &
Intermediates  Ltd.  [2015  (322)  ELT 834  (A.P)]

I        CCEVs.  BirlaTextile  Mills  [2015  (325)  ELT(Del.)]

>        Slovak   India   Trading   Co.   Pvt.    Ltd.   [2006   (201)   ELT
559  (Kar)]

(vii)       They  also  relied  upon  Hon'ble  supreme  courtjudgement

in  the  case  of  Eicher  Motors  Vs.   UOI   [1999   (106)   ELT  3

(SC)]   held  that  the  right  to  credit  becomes  a  vested  and

duly  crystallized   right  in   favour  of  assesse  the   moment

input    goods/services    are    received    and    by    virtue    of

assesse  paying  the  duty  thereon  by  reimbursing  the  said

amounts  to the  supplier of goods.

4.           The   appellants  were  granted   opportunity  for  personal   hearing

on     23.03.2021    through    video    conferencing     platform.     Shri.    V.     K.

Agrawal,    Advocate,    appeared    for    personal    hearing    as    authorised

representative     of     aH     the     three     appellants.      He     re-iterated     the

submissions   made   in   the   Appeal   Memorandum   and   in   the   common

additional  written  submission  dated   19.03.2021.

4.1         The    appellants    have    also     made    an     additional     submission

through   letter   dated   19.03.2021,   submitted   on   date   22.03.2021,   in

respect  of all  the  three  appeals  vide  which  they  have  contested  on  two

points,  as  mentioned  below:
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(A) Cenvat   Credit   once   reversed    means   no   credit   was
transferred  in TRAN-1:-

It   is   an   admitted   fact   that   they   had   balance   in   the.ir   Cenvat

Credit    Account    as    on    01.07.2017    and    after    being    carried

forward,    it   has   been    reversed    by   them.   The   legal   effect   of

reversal  is  that  the  CENVAT  credit  was  not  carrled  forwarded.  It

is  settled   law  that   reversal   of  CENVAT  credlt  amounts  to   non-

availment       of       credit.       It       is       established       from       judicial

pronouncement  made  by  the  Supreme  Court,   High  Courts  and
Tribunal  that  once  the  credit  .is  reversed,  it  tantamounts  to  not

taking  the  credit  at  all.  In  view  of such  judicial  pronouncements,

Second    Proviso   to   Section    142-(3)   of   t:he   CGST   Act   is   not

applicable   as   it   cannot   be   said   that  the   appellant   had   carried

forwarded  the  amount of Cenvat  Credit.

They  have   relied  upon  the  following  Judicial   pronouncements  in

support  of their  contention :

>      Hon'ble   Supreme   Court   in   case   of   Chandrapur   Magnet   Wires

Pvt.  Ltd.  Vs.  CCE,  [1996  (81)  ELT  3  (SC)]

>      Hon'ble  Supreme  Court  in  case  of  CCE  Vs.  Bombay  Dyeing  Mfg.

Co.  Ltd.  [2007  (215)  ELT  3  (SC)]

>      Gujarat   High   Court   in   case   of   CCE   Vs.   Ashima    Dyecot   Ltd.

[2008  (232)  ELT  580  (Guj)I

>      AHahabad   High   Court  in   case  of  Hello   Minerals  Water  Pvt.   Ltd.

Vs.  U.O.I,   [2004  (174)  ELT  422  (All)]

>      Tribunal   in   case   of   Mould   Equip-ment   Ltd.   Vs.   CGST   &   Central

Excise  [2020-TIOL-1713-CESTAT-KOL]

Tribunal    in    case   of   Jai    Balaji    Industries    Ltd.    Vs.    CCE    [2017

(352)  ELT  86  (Tri.  Del)]

They   are   eligible   for   refund   of   unutilized   Credit   of
Additional  duty  surcharge,  N.C.C.D,  Edu.  Cess  and  S.H.E.

Cess, in balance:-

It  has   been   decided   in   a   number  of  cases  that  credit  amount

balance   .is   admissible   to  the   assessee.   They   have   relied   upon

the  following  decisions.

>      The    Punjab    and    Haryana    High    Court    has    held    in    Adfert
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Technologies   Pvt.   Ltd.  Vs.   Union   of  India   [2019-TIOL-

2519-HC+P&H-GST]   that   Section   140   of  CGST  Act  indicates

that  there  is  no  intention  Of  government  to  deny  carry  forward

of  unutilised   credit  of  duty/tax  already   paid   on   the  ground   of

time  limit.

>     The   Gujarat   High   Court   in   case   of   Siddharth   Enterprises

[2019-TI0L-2068-HC-AHM-GST]  held  that denial  of credit of
tax/duty  paid  under  the  existing  Act:s  would  amount  to  violation

of  Article   14  and  Article  300A  of  the  Constitution   of  India.  The

unutilised    credit    has    been    recognised    as    vested    right    and

property  in  terms  of Article  300A  of the  Constitution.

>      The    Madras   High   Court   in   the   case   of   Sutherland   Global

Services  Pvt.   Ltd.  Vs.  Assistant  Commissioner  of  CGST

[2019  (30)  GSTL  628  (Mad)]   held  that  accumulated  credit
of  Edu.   Cess,  S.H.E.   Cess .and  Krishi   Kalyan  Cess  continues  to

be  available  till  such  time  it  is  expressly  stated  to  have  lapsed.   '

>     The  Tribunal   in   case   of  Bharat   lleavy   Electricals   Ltd.   Vs.

Commissioner,  CGST  [Appeal  No.  50081  of  2019  decided
on   26.4.2019]   held  that  "We  agree  w/tft  /earned  Counse/  of

the   appellant  that  the  credits  earned   were   a   vested   right   in

terms  of  the   Hon'ble  Apex   Court  judgement  in   Eicher  Motors

case  [1999  (106)  ELT  3  (SC)]  and  will  not  extinguish  with  the

change of law  unless there was a  spec.ific provision  which  would

c/ebar   such    refunc/".    The   Tribunal    has   then    held    that   the

assessee  is  eligible  for  the  cash   refund   of  the  Cesses  lying   as

CENVAT   credit   balance   as   on   30.06.2017   in   terms   of   the

judgment  of  Karnataka  High  Court  in  the  case  of Slovak
India  Trading  Co.  Pvt.  Ltd.  [2006  (201)  ELT  559  (Kar)]

andsimi1arotherjudgment-s/dec1sions.

5.            I  have  carefully  gone  through  the  facts  of  the  case  available  on

record,   grounds   of  appeal   in   respective   appeal   memorandum   filed   in

all  the  three  appeals  and  submissions  made  by  the  appellant through  a

common   authorized   representative  at  the  time  of  hearing   as  well   as

the  additional  submission  received  on  date  22.03.2021.
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5.

un

The   issues   to   be   decided   under   the   present   appeals   are   as

er:-

(1)       Whether  the   refund   of  amount   of  CENVAT   Credit   lying   in

balance  (as  on  30.06.2017)  can  be  allowed  in  terms  of the

provisions  of  Section  142  (3)  of  the  CGST  Act,  2017,  when

such  amounts  had  been  carrled  forward  through  TRAN-1  in

terms   of   Section    140    (1)    of   the   CGST   Act,    2017   and

subsequently  reversed  in  the  month  of  March,   2019,  after

insertion  of  Explanation   3   (w.e.f  01.07.2017)   by  the  CGST

(Amendment)    Act,    2018    (No.31    of   2018)    brought   into

force  w.e.f.1St  February,  2019?

(2)       Whether  the  appellants  are  eligible  for  refund  of  unutilized

Cenvat   Credit   of  the   Addltional   duty   surcharge,   N.C.C.D,

Edu.    Cess    and    S.H.E.    Cess,    accumulated    and    lying    in

balance?

As    per    the    statement    of    facts    mentioned    in    the    appeal

emorandum  submitted  by  the  respective  appellants,  it  is  observed  in

the   cases   that   the   unutilized   amount   of   CENVAT   Credit   lying   in

lance   as   on   30.06.2017   has   been   taken/carried   forward   by   the

pellants  in  their  respective  TRAN-1  filed  on   27.12.2017,  as  per  the

ovisions   of   Section    140   (1)   of   the.CGST   Act,   2017.   They   were

bsequently   reversed    in   the    month    of   March,    2019,    as   per   the

planation  3  inserted  (w.e.f  01.07.2017)  by  the  CGST  (Amendment)

t,  2018  (No.31  of  2018).

1         In   order  to   appreciate   the   matter   in   proper   perspective,   the

levant  provisions  of  the  CGST  Act,   2017   and   CGST  Rules,   2017  are

produced  below:

SS©. Transitional arrangements for input tax credit.-
"(1)  A  registered  person,  other  than  a  person  opting  to  pay  tax  und.Fr

:e=tion  10,  shall  be  entitled  to  take,  in  his  electronic  credit  ledger,  the

amount   of  CENVAT  credit   [of  eligible   duties]   carried   forward   in   the

return    relating    to    the    perlod    ending    wlth    the    day    immediately

precedlng  the  appointed  day,  furnished  by  him  under  the  e:isting  law

[withln  such  time  and]  in  such  manner as  may  be  prescribed:

Provlded  that  the  reglstered  person-shall  not  be  allowed  to  take  credit

in  the  followlng  circumstances,  namely:-

(i)  where  the  sald  amount of credlt  is  not  admisslble  as  input tax  credit
under this Act;  or
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[Explanation  3.-For  removal  of  doubts,  it  is  hereby  clarlfied  that  the

expression  "ellgible  duties  and  taxes"  excludes  any  cess  which  has  not

been  specified  in  Explanation  1  or  Explanation  2  and  any  cess  which  is

collected    as   additional   duty   of   customs   under   sub-section   (1)   of

section  3  of the Customs TariffAct,1975.]"

BgJs± Tax or duty credit carried forward under any existing
law or on goods held in stock on the appointed day.-

``(1)  Every  registered  person  entitled  to  take  credit  of  input  tax  under

section   140   shall,   wlthin   ninety   days  of  the  appointed   day,   submit  a

declaration   electronically   in   FORM   GST  TRAN-1,   duly   sl'gned,   on   the

common  portal  specifying  therein,  separately,  the  amount  of  Input tax

cred.it   of   eligible   duties   and   taxes,   as   defined   in   Explanation   2   to

sectlon   140,  to  which   he  is  entitled  under  the  provisions  of  the  said

section :

(3)   The   amount   of  credit   specified   in   the   appllcation   i:   FORM  ,FST.

TF`AN-1  shall  be  credited  to  the  electronic credit  ledger of the  applicant

malntained  in  FORM  GST  PMT-2  on  the  common  portal."

BgJ3rfe±.  Recovery of creciit wrongly availed.-
``The  amount  credited  under  sub-rule  (3)  of  rule   117   may  be  verified

and  proceedings  under  section  73  or,  as  the  case  may  be,  section  74

shall   be   initiated   in   respect  of  any   credit   wrongly   availed,   whether

wholly  or partly."

6.2        In  the  present  cases,  it  is  observed  that when  the  cenvat  credit

(lying   in   balance  as  on   30.06.2017)   has  been   carried  forward   by  the

appellants    through    filing    their    respective   TRAN-1    in    terms    of   the

provisions  of  Section   140  (1)  of  the  CGST  Act,   2017,  such  amount  of

Cenvat  Credit   (taken   under  the   provisions  of  erstwhile  Cenvat  Credit

Rules,  2004)  has  been  credited  to  the  electronlc  credit  ledger  (as  Input

Tax  Cred.it)   as  per  the  provlsions  of  Rule   117   (3)  of  the  CGST  Rules,

2017.    Accordingly,    such    amount   of   Cenvat    Credit   after   transition

merged   into  the  ``Input  Tax  Credit''  governed   under  the  provisions  of

CGST Act,  2017  and  rules  made thereunder.

6.3         Further,    it   is   observed   that   such    amount   of   Credit   carried

forward  through  TRAN~1  under the  provisions  of  Section  140  (1)  of the

CGST   Act,   2017   have   been   subsequently   reversed   in   the   month   of
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arch'2019  as  per  the  clarification  issued  as  per  Explanation  3  to  the

ection   140   of  the   said   act.   I   find   that   any   credit   wrongly   availed,

nether  wholly  or  partly  under  Rule   117   (3)  of  the  CGST  Rules,   2017

re  subjected  to  the  recovery  proceedings  under  Section  73  or  Section

4  of the  CGST  Act,  2017,  as  per  the  provisions  of  the  Rule  121  of the

SGT  Rules,  2017.

.4         Accordingly,  I  am   not  in  agreement  with  the  contention  of  the

ppellants   that  ``CENVAT   Credit   (in   balance   as   on   01.07.2017)   after

eing  car|ied  forward,  when  it  has  been  subsequently  reversed,    the

gal  effect  of  such  reversal  is  that  the  CENVAT  Credit  was  not  carried
rwarded."

.5         Further,    I    have    also    gone   through    the    decisions    made    by

on'ble   Supreme   Court   and   the  AIlahabad   High   Court   as   weu   as  the

arnataka   High   Court  which   have   been   relled   upon   by  the  appellants

s  discussed  in  Para  4.1  (A)  above,  in  support  of their  contention.  It  is

bserved   that  the   decisions   rendered   ln   the   aforesaid   cases   by   the

on'ble  Supreme  Court  and  High  Courts arose  out  of  a  case  where  t:he

ssessee   claimed   benefit   of  an   exemption   notification.   The   question

hich   was   put   for   consideration    in   those   cases   is   as   to   whether

eversal   after   the    removal   of   the   final    product   would    entitle   the

ssesee  therein  to  the  benefits  of  exemption  notification,  which  states

hat  the  reversal   of  the  credit  should   be  done   before  the  removal  of

he   products.   In  such  circumstances,  the  Courts  considered  the  issue

nd  said  that  for  the   purpose  of  extending  the  benefits  of  exemption

notification,  the  time  of  reversal  was  not  the   material  and   reversal  of

the  credit  would  amount  to  "no  credit"  being  taken.  In  these  decisions,

the   reversal   of   Cenvat   Credit   wrongly   availed   was   not   the   subject

matter  for  consideration.  Therefore,  these  decisions  relied  upon  by  the

appellants    are    clearly    distinguishable    by    facts,    when    read    in    the

context  of  the  facts  and   relevant  notificat:ion   which   are   applicable  to

the facts  of the  case.

6.6         In  view  of  the  above,  I  do  not  find  any  meritin  the  contention

of  the  appellant  that  ``the  amount  of  Cenvat  Credit  (in   balance  as  on

30.06.2017)   carried  forward  through  TRAN-1   under  the   provisions  of

Section   140  (1)  of  the  CGST  Act,   2017  which  have  been  subsequently

reversed  in  the  month  of  March'2019  and  accordingly,  the  cond.ition  of

the  second   provlso  to  Sect:ion   142   (3)   is  fulfHled   and  they  are  eligible

for  refund   in  terms  of  the  provisions  of  Section   142   (3)   of  the  CGST

Act,  2017."
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7.            Further  lt  is  observed   that  even   otherwise   if  the  contention  of

the  appellant  is  accepted  then  the  refund  claim  would  be  sub].ected  to

process  under  the  provisions  of  Section   142  (3)  of the  CGST  Act,  2017

readwith    Rule    5    of   Cenvat   Credit    Rules,    2004.   The    provlsions   of

Section   142   (3)   of  the   CGST  Act,   2017   and   Rule   5   of  Cenvat  Credit

Rules,  2004  are  as  below:

Sect/.on ]42 (3) of CGST Act,  2017,'
``Every   claim   for   refund   filed   by   any   person   before,   on   or  after  the

appointed  day,  For  refund  of  any  amount  of  CENVAT  credit,  duty,  tax,

Interest   or  any   other   amount   paid   under   the   existing   law,   shall   be

disposed  off  in  accordance  with  the  provisions  of  existing  law  and  any

amount     eventually     accruing     to     him     shall      be     paid     in     cash,

notwithstanding     anything     to-  the     contrary     contained     under    the

provisions  of  existing  law  other  than  the  provisions  of sub-section  (2)
of section  lib of the Central  Excise Act,1944:"

Rule 5 of Cenvat Credit Rules, 2004:

``(1)   A   manufacturer   who   clears   a   flnal   product   or   an   intermediate

product  for  export  without   payment  of  duty   under  bond   or  letter  of
undertaklng,   or   a   service   provlder   who   provides   an   output   service

whlch   ls   exported   wlthout   payment  of  service  tax,   shall   be   allowed

refund    of   CENVAT   credlt   as   determlned    by    the    following    formula

subject  t:o  procedure,   safeguards,   conditions  and   limitations,   as  may

be  specified  by  the  Board  by  notification  in  the  Official  Gazette  .."

7.1         Further,   I   find   that   as   such   there   exists   no   provisions   in   the

Cenvat  Credit  Rules,   2004  underyhich   refund   claim   of  Cenvat  Credit

which   is   lying   in   balance   can   be   considered,   except   in   the   cases   of

export  as  provided  under the  Rule  5  of  Cenvat  Credit  Rules,  2004.

8.             Now,   as   regards  the   contention   of  the   appellants  for  eligibility

for    refund    of    unutillzed    and    accumulated     Cenvat    Credit    of    the

Additional   duty   surcharge,   N.C.C.D,   Edu.   Cess   and   S.H.E.   Cess,   and

lying   in   balance,   I   find   that   the   appellants   have   relied   upon   various

judgments  in  support  of their  contention,  as  mentioned  in  para-4.1  (8)

above.

8.1         I    have    gone    through    the    decision    of    Hon'ble    Punjab    and

Haryana   High  Court  in  case  of  Adfert  Technologies  Pvt.   Ltd.  Vs.   Union

of   India    [2019-TIOL-2519-HC-P&H-GST]   and   the   decision   of   Hon'ble

Gujarat  HIgh  Court  in  case  of  Siddharth   Enterprises  [2019-TIOL-2068-
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GST].  I  find  that  both  the  said  judgements  relate  to  filing  of

ssue  and   Hon'ble,High  Courts  have  dlrected  the  government

the  petitioner  to  file  or  revise  the  TRAN-1.  Accordlngly,  I  find

se  judgements  are  not  squarely  applicable  to  the  facts  of  the

t's   cases   wherein   they   have   already   carried   forwarded   thelr

Credit  in  their TRAN-1  by  filling  the  same.

have   also   gone  through   t:he  decision   of  Hon'ble   Madras   High

the  case  of  Sutherland  Global  Services  Pvt.  Ltd.  Vs.  Assistant

sioner  of  CGST   [2019   (30)   GSTL  628   (Mad)].   Further,   I   find

Division   Bench  of  the  Madras  High  Court  vide  their  Judgment

6.10.2020  in  WA  No.53  of  2020,  set  aside  the  said  judgment  of

ned  Single  Judge  dated  05.09.2019  and  held  that  a  taxpayer  is

tled   to   carry   forward   credit   oi   unutilised    and   accumulated

Value   Added    Tax    (CENVAT)    credit   of   the    cesses    (namely,

on    Cess,    Secondary    and    Higher    Educat:ion    Cess    and    Krishi

Cess,    collectively    referred    to    as    cesses)    and    utilise    them

any  output  liability  under the  goods  and  services  tax  (GST).

Further,  I  have  gone  through  the  decision  of  Hon'ble  Tribunal  in

Bharat  Heavy  Electricals  Ltd.  Vs.  Commissioner,  CGST  [Appeal

081   of  2019  decided   on   26.4.2019].   In  this  case,   the  Tribunal

at  the  assessee   is   eligible  for  the   cash   refund   of  the   Cesses

s   CENVAT   credit   balance   as   on    30.06.2017   in   terms   of   the

of  Karnataka  High  Court  in  the  case  of  Slovak  India  Trading

t.      Ltd.      [2006     (201)     ELT     559     (Kar)]     and     similar     other

nts/decisions.

In  this  regard,   I  find  that  Hon'ble  CESTAT,  Chandigarh   in  case

Saera   Electric   Auto   Pvt.   Ltd.   [2020   (372)   E.L.T.   452   (Tri.   -

I  held  as  under..

`ELPo'fa:n_xc:==d3nu^?y°_pff;deTCL:!t°^dn^o+::hBnros±hn%o;v:tdrheparitf,:'r:stphareo°#°;fy
'#zue'd%:;a;uir'eJi{.Tf;i=ntlre_f^e!Vatcr:grt'Sngr°^:;:naedtnYr
Vtr::L'''Zc¢eun;=:'VuLc:€iit".   lie-s,_    20P4,_   _ ]WLhicTh_    rp^r%jdecnarf ,;jrr
cancv:as,!iiELzoa`f`,iunn':t:,f!z:ti::_i?i_ta_:,~e:dr,e:d;i:A:t:nsDf,;5o=Te?a:ssoop4ebc::hcne

Cpars=v;6e#eur'i:|u;'`;~drfj_t-ifeLLF.e:I,a^tTchr=d!tnnRo:,'aens;h2a°s°£iDJ;eed
pafroporpve#"ciafsie:,isu_:eoi%givi|:|iBf,if:Utfhe,en:fhfenDtfr3%<eE,xa?cn:fneh4aAScTta;:sP|l9;e:;4e

rr°era#K:;eL'ii'-dr;`tvh=-Cap;atFr,Fd_it.Rru!e_S,i~+2°r9f;jtTh::,trun'net
roend,uywp'rL::i3I:-f+o:IV;a;.:fFer:-pf__UnLut.I.I!:erd„hc.eann::atnt;\r,ef:mbeutunnd°etr
Den::asp;##nF.3;;i;==:.i`ir=_5ihe-yhav€LS,I_bs~e_q_u_:,n.t!!,C.°nmnenturn,da:%
eGnscfs::;;i:;':-k;:-;o.JirfFe-re;'ceandtheappellantcannotclaim
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tohfetEEfvuantdecrread,ltegRa:,epsr,oV2,oS£4npwr:I;3edsofeo;rEff::_;^.gu=;nev+a;ta
u:r::ft ri;` ;a-;e-i-i-xp;rt--6f  goods  or  export jp_f _Se,r_V!F,e~S+  !fr^tAh::
•:sCsu:`ss`='eTus-:ot-.ail:t-o-uli|ii;eth?.corles.pon_d.i_n_gs=_n.:i:^C.re::t=
aEEfisJr!E^-fa::,:az+-`3roald3'titfhfseRcuienv=ts=repdri3vfgeugdtnhoet

df the Cenvat credit if the Cenvat
t%:`:::ill;ii::.-fi;r--i-riT6therreas?n..In..tpat__c_=nt_3X±.:I.ebuffonuI.:|'=-ffg'r.c:;r`t6FKa_rn_at?r?i,n_:_I.=_`caLs_e.oLf^Sro+Vha.k+
FTr::i:.-T;:R;g-E=irp=-ny  pvt..  Ltd..  !su.pr?)_.±a.s_.h.e.I.:^ tEha^t,

.      I       +.   .                _,_ ..---, _   I   _,I,CZ|,,,\=    ----- r_--,     _'o-f":;=d:;.;=t--i'reaitisadm.is5ible_urder.I.ul3_5__a.f

:;;i.~c:=a-ii-RJiis,   20o4  if  the  f.ac:ory. is±_cLlps_e_I:

EH

refund

®

•#€:-e=?:;eEit§Yi:tin:-SofruREobfetehn?ac?=nvadte_dcfra=ng:tr.#_gh^h::_h.:,h°%^s+

L:'o-;-b=e:-I;ti|;zrid-=t:TF€Timeofcloser.Of_t.h~=nf.:,C^t°Er^Y:fAhta
':un.y:a-t-e.,'t::..:-p;Ill:;_t'_I-a.pp|icationwasnotunderRule5ofthe

Cenvat Credit  Rules,  2004.-*o°;c:nshvBifetohfeuanbu°t:/=£,F:ecfg::atth=rtetd;tecaapnpne:/tanbt:Sarde%:t;=±

under any  legal  provision."

Accordingly,  considering  the  present  set  of facts  of the  cases

of  the  appellant  and  existing  provisions  of  Cenvat  Credit  Rules,  2004,

the  above  decision  of  Hon'ble Tribunal  can  be  distinguished.

8,4         Further,   I  also  flnd  that  the   Larger  Bench   of  the   Hon'ble   High

Court  of  Bombay  in  the  case  of  Gauri  Plasticulture  Pvt  Ltd  [2019-TIOL

1248-HC-MUM-CX-LB]   has   also   considered   the   similar  issue,   in   which

questions  framed  by  the  Hon'ble  Larger  Bench  were  as  follows:
"(a)  Whether  cash  refund  ls  permisslble  in _terrs  ?f .Cia.u^S^e^(:!Lt_O.^th.en

;::viso  to  section  lib  (2)  of  the  Central  Ex_cise  Act,1944  where  an
assessee is  unable to  utilize  credlt on  inputs?

(b)Whetherbyexercisingpowerunderse_Ction.11_B_ojf:h_e_S_a:d_^f.C.t+0^fF\;;;i:.-a-r=fun'd  of  un-uti-lised  amount  of  Cenvat  Credl:~on  account  oF

the  ilosure  of manufacturing  activities can  be granted?

Appeal  No:  ST/30525/2019

(c)  Whether  what  is  observed  in  the  ord=r  d=ted  2,5t.h_:a:u.a^ry^2.0.0^7.,\;:s.;;;-b;   the   Apex   Court   ln   Petitlor  _for.  Spec:a,I_  L_e,=VTe_^t.°~  TArp.PA:an:
u(-;i-vi|;  ;:.  cc  467  of  2oo7  (Union  of  India  VS  SI?:?~k::::a,^:r:::.,n,:a

\:;;Ipa;y  ;v:  Ltd.)  can  be  r.ead  as  a  declaration  of  law  under Article

141  of the  Constitution  of  Indla?"

The  Larger  Bench  has  answered  these  questions  as follows:
"40.  As  a  result  of the  above  discussion,  we  answer  the  q:estions  ?f

I;;  'fr-a;ed  above  as  (a)  and  (b)  in  the  negative.  T!ey  hav_e  to  b=
=nswered    against   the    assessee    and    in    favour   of   t.he    Re:,en_:e.._-Q;esiions  (:)  and  (b)  havlng  been  ansyered  acco^rdiTLgl.y_,  :Le_ed:e.S.S^ t:,

`s;;t:.-th=t`i`he   orie;  of  t:he   Hon'ble   Supreme   Court   in   t~h=  case_jo_f_
'=;;:a;  ;;die   (sLlpra)   cannot   be   read  as  a   declaration   of  law   Llnder

Article  141  of the  Constitution  of  India."
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I

offlin  above  terms.

AVtested  `_

I-
(Akhilesh

Commissioner
(Appeals)

8\'  Regd.  Post A.  D

(1)  Appellant-1:     M/s.  Zest  Packers  Pvt.   Ltd.  (Unit-5)
Plot  No.  95/3,  Shed  No.  8/3,

Trimul  Estate,  Village-Khatraj,

Ta-Kalol,  Dist-Gandhinagar

(2)  Appellant-2:     M/s.  Zest  Packers  Pvt.   Ltd.   (unit-8)
Plot  No.  95/3,  Shed  Ne.  a/4,

Trimul  Estate,  Village-Khatra],

Ta-Kalol,  Dist-Gandhinagar

(3)  Appellant-3:     M/s.  Zest  Packers  Pvt.  Ltd.  (Unit-7)
Plot  No.  95/3,  Shed  No.  B/4-A,
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Trimul  Estate,  Village-Khatra].,

Ta-Kalol,  Dist-Gandhinagar

[All  appellants  having  office  at
M/s.  Zest  Packers  Pvt.  Ltd.,
8th  floor,  "The  Chambers",
Opp.  Gurudwara,  S.G.  Highway,
Ahmedabad-380054]

Copy  to  :

The     Pr.     Chlef     Commissioner,     CGST     and     Central     Excise,
Ahmedabad.
The           Commissioner,           CGST          and           Central           Excise,
Commissionerate-Gandhinagar.
The   Deputy  /Asstt.   Commissioner,   Central   GST,   Division-Kalol,
Commissionerate-Gandhinagar.
The    Deputy/Asstt.    Commissioner   (Systems),    Central    Excise,
Ahmedabad-South.
Guard  fHe

Page 17 of 17

®

PA  F„e


